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1.
BACKGROUND

1.1 The form of this National Contract is that promoted for use as a contract for fostering services procured under Spot Purchasing arrangements. It is envisaged that it will be used by all Local Authorities to commission placements in Voluntary and Independent Fostering provision.

1.2 This Contract sets out standard terms and conditions under which specific Individual Placement Agreements (“IPAs”) (call off contracts under the Contract) can be made by local authority purchasers from service providers through the contract term of such a contract.

1.3 Each such purchase is intended to be made on the case specific terms and conditions of an Individual Placement Agreement (“IPA”) substantively in the form set out at Schedule 4 of this Contract, incorporating the general terms and conditions of this Contract. 

1.4 For the avoidance of doubt, this Contract places no obligations on the Purchaser to purchase any placement service from the Provider.

1.5 Both Parties shall work together and individually in good faith and in the spirit of trust, fairness and mutual co-operation for the benefit of the children/young people benefiting from the fostering services.
2.
STRUCTURE

This Contract comprises the following terms and conditions and:

	Schedule 1
	-   The Contract Service Specification  

	Schedule 2
	-   The Contract Service Delivery and Outcomes Monitoring Provisions  

	Schedule 3
	-  The Contract Individual Outcomes Monitoring Provision

	Schedule 4 
	-   The model Individual Placement Agreement (‘IPA’)

	Schedule 5
	-   The Core Cost Specification and model IPA Pricing Schedule

	Schedule 6
	-   Variations Form


CONTRACT TERMS AND CONDITIONS

CONTENTS:

Introduction 

A.
Parties to the Agreement
1.
Definitions 

2.
Interpretations 

3.
Contract Status – Contract 

4.
Duration of the Agreement 

B. 
Registration of the Provider and Statutory Compliance 

5.
Registration 

C. 
Referrals and Matching 

6.
Referrals and Matching 

D. 
The Placement 

7.
The Individual Placement Agreement (IPA) 

8.
Variations to the IPA and Placement Reviews 

9.
Other Factors Affecting the Placement 

10.
Absences and Unauthorised Absences 

11.
Recruitment, Selection and Vetting of Staff 

12.
Transport 

13.
Managing Finances on Behalf of the Child 

14.
Reporting of Notifiable Events

15.
Conflicts of Interest 

16.
Monitoring Arrangements 

E. 
Financial Arrangements 

17.
Price 

18.
Annual Price Review 

19.
Payment Arrangements

F. 
Expiry and Termination of IPAs and Breaches of Contract

20.
Termination of IPAs

21.
Breaches of Contract

22. 
Termination of the Contract

G. 
The Contractual Arrangements 

23.
Sub-Contracting, Assignment and Change of Control 

24.
Best Value 

25.
Indemnity provisions and Insurance 

26.
Corrupt Practices

27.
Resolution of Disputes between Parties 

28.
Notices 

29.
Environment 

30.
Third Parties 

31.
Waiver 

H. 
Legislation and further Statutory Compliance 

32.
Health and Safety 

33.
Equalities Policy 

34.
Human Rights 

35.
Children’s Rights 

36.
Data Projection, Confidentiality and the Caldicott Principles 

37.
Conditions of Termination of the Contract 

38.
Force Majeure

39.
Severability 

40.
Transfer of Undertaking 

41.
Freedom of Information 

42.
Governing Law 

I.
Signature of Agreeing Parties to the Contract 

A.
Parties to the Agreement

This Contract is made on the       day of         20      between

1. 

	Name of Provider:

(Registered Legal Entity)
	     

	Registered business address 

(as per legal entity details above)
	     

	Registered Company Number / Registered Charity Number:
	     


(“The Provider”)

2.

	Name of Local Authority:
	     

	Address:
	     


("The Purchaser")

1.
Definitions

1.1
In this Contract and all IPAs under it the following definitions apply:

	“Absent/Absence”
	where the Child is missing from the Placement, including where this is due to hospitalisation or illness or any other authorised leave of absence. 



	“Additional Service(s)”
	any services agreed by the Parties to be provided by the Provider in addition to the Core Cost Services in relation to any IPA. 

	“Additional Fee”
	the agreed additional fee to be paid by the Purchaser for the provision of Additional Services.



	“Agency”
	a fostering agency falling within section 4(4)(a) of the 2000 Act discharging functions of local authorities in connection with the placing of Children with Foster Carers.



	“Approval/Approved”
	approval as a Foster Carer in accordance with Regulation 28 of the 2002 Regulations. This includes assessment in accordance with the Children (Foster Placement) Regulations 1991 (as amended and the guidance in vol. 3 Children Act, guidance and regulations and the 2002 Regulations) and approval according to the guidelines set down for foster carers by local authorities, the National Foster Care Association, Ofsted and the Independent Fostering Provider.  References to a Foster Carer being Approved shall be construed accordingly.



	“Assessment Report”
	all information gathered and collated into a formal written report in connection with an application for Approval.



	“Authorised Officer”
	the representative(s) of the Purchaser, appointed to carry out certain functions as part of the Contract.



	“BACS”
	Bank Automated Clearing System.



	“Best Value Duty”
	the obligations of the Purchaser under Part 1 of the Local Government Act 1999, including the statutory instruments and guidance issued by the Secretary of State in relation to this Act.



	“Breach ”
	an act or omission constituting a Party failing to fulfill any obligation under, as applicable  the Contract, or, respectively, any IPA;



	“Breakdown”
	Where there has been an irremediable breakdown in a Placement relationship.



	“Cancellation of Registration”
	the cancellation of the Registration of an Agency by the statutory body charged with the task of registration of independent fostering agencies.



	“Caldicott Principles”
	the general principles that health and social care organisations should apply relating to confidentiality and security of client information held.



	“Care Plan”
	the required plan for any Child in Care, as drawn up by the Purchaser, that addresses how the Child shall be looked after, the Child’s needs and requirements and how these needs should be met currently and in the future.



	“Care Standards Commission”
	the National Care Standards Commission (including any successor to its functions).



	"Change of Control"
	any change in the ownership/control of the Provider, including a change in the control of the majority of the shares in, or voting rights amongst, its shareholders or members, any constitutional reorganisation, amalgamation or merger; or any transfer of the whole or part of the Provider’s business;



	“Child or Children”
	a child or young person aged from 0-18 years inclusive (or older if specifically agreed and stated) named in a respective IPA, to whom the Services are to be provided.



	“Child in Care”
	a Child looked after in accordance with Section 22 of the 2004 Act, including those subject to a care order under Section 31 of the 2004 Act and those Looked After on a voluntary basis through an agreement with their parent(s), or other person with parental responsibility, and encompassing unaccompanied asylum-seeking children under the age of 18 who arrive in the country without a parent or guardian and enter the care of a local authority.



	“Child with a Disability”
	a Child with a physical, mental or learning impairment that has a substantial and long-term adverse effect on his/her ability to carry out normal day–to-day activities.



	“Contact”
	as defined in Section 34 of the 2004 Act, contact between a Child and another person or persons including the Child’s parents. Contact shall include visits, stays, outings and communication by letter, e-mail, fax and telephone.



	“Contract”
	respectively, each contract for the supply of specific Services under each respective IPA provided for under and incorporating the terms and conditions of this Contract.



	“Core Cost Services”
	the Services covered by the Core Cost Specification detailed in Schedule 5 of this Contract.



	“CRB”
	the Criminal Records Bureau, established pursuant to Part V of the Police Act 1997 (including any successor to its functions).


	“ECHR”
	the European Convention for the Protection of Human Rights and Fundamental Freedoms.



	“Foster Carer(s)”
	an individual or family approved by Fostering Panel


	“Fostering Code of Practice”


	the Fostering Network’s Code of Practice 1999 (as amended from time to time) on the recruitment, assessment, approval, training, management and support of Foster Carers, recognised by the 2002 Regulations as being best practice.



	“Fostering Panel”
	a panel constituted under the 2000 Act and Regulation 24 of the 2002 Regulations to approve foster carers either within a local authority or the Provider (including any successor to its functions).



	“Foster Placement Statement”
	the statement described in Regulation 34 (3) and Schedule 6 of the 2002 Regulations, provided by the Purchaser and containing all the information which the Purchaser considers necessary to enable the Foster Carer to care for the Child.



	“FOIA”
	the Freedom of Information Act 2000 and any subsequent and subordinate legislation made under this Act from time to time together with any guidance and/or codes of practice issued by the Information Commissioner in relation to such legislation.



	“Contract Period”
	the duration of this Contract.



	“FSA”
	Financial Services Authority (FSA) is an independent non-governmental body, given statutory powers by the Financial Services and Markets Act 2000


	“HRA”
	the Human Rights Act 1998.

	“Independent Reviewing Officer(s)”
	the person appointed by a responsible authority to carry out the functions mentioned in Section 26 (2A) of the Children Act 1989, Part 2, Section 118 of the Adoption and Children Act 2002 and ‘The Review of children’s case (Amendment) (England) Regulations 2004’.

	“Independent Safeguarding Authority (‘ISA’)”
	The body set up to help prevent unsuitable people from working with children and vulnerable adults, working in partnership with the CRB.



	“Individual Behaviour Plan” (“IBA”)
	The written plan for managing the Child’s behaviour.

	“Individual Education Plan” (‘IEP’)
	The plan for a Child’s special educational programme, for which the Child’s education provider is responsible.



	“Individual Placement Agreement” (‘IPA’)


	a respective specific contract for specific placement services under and incorporating the general terms and conditions of this Contract substantively in the form set out at Schedule 4 to this Contract, arising from an assessment of the respective Child’s needs, which encompasses the applicable Care Plan, Foster Placement Statement, LAC documents, IBA, IEP/PEP and any other written arrangements agreed by both Parties.



	“Insolvency Event”
	An event of bankruptcy or insolvency as listed in Clause 37.5.



	“Key Performance Indicator” (‘KPI’)
	those indicators identified in Schedule 2 to this Contract as being subject to an annual reporting requirement by the Provider.



	“Looked After Child” (“LAC”)
	a child needing to be looked after in accordance with Section 22 of the Children Act.



	“Ofsted”
	the Office for Standards in Education, Children Services and Skills which brings together the duties previously undertaken by the Commission for Social Care Inspectorate (including any successor to its functions).



	“National Minimum Standards”
	the Fostering Services National Minimum Standards and Regulations 2002 and subsequent updates.

	“Party/Parties”
	a Party/the Parties to the Contract and IPAs under it .



	“Pathway Plan”
	the document prepared in accordance with Clause 19b Schedule 2 of the 1989 Act, comprising the advice, assistance and support which the Purchaser intends to provide to a Child both while the Child is in foster care and after he/she leaves foster care.

	“Permanency”
	where a Placement is intended to be permanent, as expressed in the Care Plan pursuant to a recommendation by the adoption/permanency panel and agreement by the Purchaser.

	“Personal Education Plan” (‘PEP’)


	the plan for the education of a Looked After Child.

	“Placement”
	the allocation of a place by the Provider for a Child with a Foster Carer, upon the agreement of both.

  

	“Placement of Children Regulations”
	the Arrangements for the Placement of Children (General) Regulations 1991

	“Price”
	the standard weekly fee, excluding VAT, for Core Cost Services as set out in the IPA, that the Provider is to receive from the Purchaser for the Service.



	“Provider”
	the registered fostering agency providing the Services and one Party to the Contract and all IPAs under it.

	“Purchaser”
	the local authority which has the responsibility for the Children which are covered by IPAs and one Party to the Contract and all IPAs under it (including any successor to its functions).



	“Registration”
	registration of an Agency by Ofsted or its successor as the statutory body charged with the task of registration of independent fostering agencies.



	“Review Meetings”
	meetings held at intervals governed by the 1989 Act and the 2000 Act, which are fully recorded and which include consultation with the Child, parent/carer and significant other (including the Provider).



	“Service(s)”
	the services provided by the Provider for the Child in accordance with the respective IPA, including the Core Cost Services and any Additional Services.


	Service Specification”
	the services specified in Schedule 1 to this Contract, subject to any more specific service definition under each respective IPA.



	Short Break(s)”
	a temporary break in a Placement of not normally more than six Weeks, including periods of less than 24 hours.



	“Short Break Service”
	an arrangement whereby the Child receives a Short Break from the care of their existing Foster Carer(s). For the avoidance of doubt, the Contract does not cover Short Break Services provided to Children whose parents are their primary carers. 



	“Special Guardianship Order”
	the order which gives carers, such as existing Foster Carers, formal responsibility for all aspects of caring for the Child and taking decisions to do with their upbringing, whilst preserving the basic legal link between the Child and their birth family. The order is accompanied by proper access to a full range of support services



	“Staff”
	appropriately qualified and/or trained and competent personnel employed or engaged by the Purchaser or the Provider to carry out  obligations under this Contract, including temporary, agency or self employed staff, volunteers and students and as applicable all such prospective personnel.



	“The 2000 Act”
	the Care Standards Act 2000.



	“The 2002 Regulations”
	the Fostering Services Regulations 2002.



	The 2004 Act”
	the Children Act 2004.


	“The 1989 Act”


	the Children Act 1989.

	“TUPE Regulations”
	the Transfer of Undertakings (Protection of Employment) Regulations 2006, which govern the position of employees on the transfer of an undertaking (which may include the transfer of a business, part of a business, or a defined service).


	“Unauthorised Absence”
	the situation where the Child’s Absence is without authority or consent.  



	“Week”
	a whole week i.e. seven successive days.  


	“Working Days”
	Monday to Friday, excluding bank holidays, between the hours of 9 a.m. and 5:30 p.m.



2.
Interpretations

2.1 Reference to any enactment, order, regulation or other similar instrument shall be construed as a reference to the enactment, order, regulations or instrument as amended by any subsequent and any successor enactment, order, regulation or instrument.

2.2 Words importing the masculine gender include the feminine gender; words in the singular include the plural and vice versa and wording importing individuals shall be treated as importing bodies corporate and vice versa.

2.3 The heading used in this Contract are for ease of reference only and shall not affect the interpretation of the Contract 

2.4 Any schedule to a document comprised in the Contract shall have full force and effect as if expressly set out in the document to which it is attached

2.5 The Contract may be executed in more than one copy and such copies shall, taken together, constitute a single agreement

3.
Contract Status   

3.1 This Contract is between the Purchaser and the Provider for the provision of the Services. The Provider provides for Placements with Foster Carers who provide care and accommodation for the Child. In some cases the Provider will also provide for education of the Child. 

3.2 The required Services to be delivered for the benefit of a Child in Care will be detailed in the respective IPA. This shall be completed between the Provider and the Purchaser. 
3.3 Under this Contract the Purchaser makes no guarantee that it shall make any Placements with the Provider.

3.4 In signing this Contract the parties are agreeing to abide by its terms and conditions generally in respect of prospective IPA arrangements and specifically under the provisions of each IPA.
3.5
Any pre-existing Individual Placement Agreements/ Schedules between the parties will transfer onto this contract at the existing agreed cost at the point of transfer, except those where the Parties agree otherwise in writing. 
3.6
This Contract shall supersede all previous contracts between the Purchaser and the Provider in relation to ‘spot purchased’ Services, except those where the Parties agree otherwise in writing. 

4.
Duration of Contract 

4.1
The Contract shall commence on the date specified in Section 1. The contract period of each IPA shall be defined in each IPA.

4.2
Termination of the Contract is provided for in Clause 22 and may lead to termination of each IPA.

4.3
Termination of an IPA for breach by the Provider may lead to termination of the Agreement, as provided for in Clause 22.

B.
REGISTRATION OF THE PROVIDER AND STATUTORY COMPLIANCE    

5.
Registration

5.1 The Provider confirms it is registered with Ofsted and shall notify the Purchaser immediately if Ofsted raise any regulatory concern in respect of such registration.

5.2 The Provider shall comply with:

· all legislative and regulatory requirements in respect of the Services, including (but not limited to) the 2002 Regulations and the National Minimum Standards and any amendments

· any delegated responsibilities and duties.
· the Caldicott Principles 

· the Fostering Code of Practice and

· all provisions of each IPA.

5.3 The Provider shall require their Foster Carers to comply with and shall use best endeavours to procure the compliance of Foster Carers with:

· all legislative and regulatory requirements in respect of the Foster Care services provided within the scope of each IPA including (but not limited to) the 2002 Regulations and the National Minimum Standards;

· the Caldicott Principles 

· the Fostering Code of Practice and

· all provisions of each agreement with the Provider in respect of each Placement.

C.
MATCHING AND REFERRALS

6.
Matching and referrals 

6.1
All Placements by the Provider shall be made in accordance with Part V (34) of the 2002 Regulations.

6.2
Placements shall be made in accordance with the Purchaser’s referral procedure for external placements. The Purchaser shall inform the Provider of relevant requirements, in order to identify a suitable Foster Carer for the Child and the Provider shall use reasonable endeavours to meet such requirements. 

6.3 The Purchaser shall use reasonable endeavours to share accurate and current information on the Child with the Provider, as specified in paragraph 6.1 of Part 2 of the Service Specification to facilitate identifying suitable Foster Carers. This is on the basis that such information is available to the Purchaser for the purpose.  

6.4 The Provider shall provide the Purchaser with a copy of the Form F assessment of each relevant Foster Carer, any panel notes concerning the Foster Carer and the most recent annual review if the foster Carer has been approved for more than 12 months, and any additional available or reasonable information, to support the matching process. 

6.5 The Provider shall use reasonable endeavours to match a Child with Disabilities to Foster Carer(s) with the necessary knowledge, skills and ability to care for him/her.  Wherever reasonably possible, the Foster Carer(s) should have the necessary adaptations to their home and vehicles, as may be required to cater for the Child’s specific needs. 

6.6 The Purchaser and the Provider shall work together to ensure that each Child is carefully matched to Foster Carers who are best able to meet the Child’s assessed needs, increasing the chances of Placement stability.

6.7 The Purchaser and the Provider shall use reasonable endeavours to involve the child in making the placement and sharing information with them as deemed appropriate. 

D.
THE PLACEMENT 

7.
The Individual Placement Agreement (IPA)

7.1
The Purchaser will issue the Provider with an IPA for each Child once a suitable Placement has been found. 

7.2
The Purchaser shall complete the IPA in consultation with the Provider.

7.3
The IPA shall detail the Services to be delivered in accordance with what is stated in the Child’s Care Plan, Foster Placement Statement, LAC documents, IBA, IEP/PEP and any other written arrangements agreed by both Parties.

7.4
The IPA shall detail the expected outcomes to be achieved for the Child whilst they are in the Placement, following the Individual Outcome Assessment Provisions in Schedule 3 to this Contract and in accordance with the Child’s Care Plan and Service Specification. 

7.5
The Purchaser shall provide written notification of the contact details of their relevant Staff in the IPA, who the Provider may need to contact whilst the Child is in Placement and shall promptly update all such notifications.  

7.6 The IPA shall detail the Price that is to be paid, following agreement between the Purchaser and the Provider. A breakdown of the Price should also be given. 

7.7 The Price shall include all services to be provided as specified in the Core Cost Specification.  

7.8 The Provider shall deliver agreed Additional Services that may not be specified in the Core Cost Specification, which may be required in accordance to the Care Plan or following a Placement review. The Purchaser shall pay agreed Additional Fees for Additional Services.  

7.9 Any Additional Services shall be delivered in accordance with an agreed timescale and the expected outcomes to be achieved for the Child as detailed in the Child’s Care Plan and Service Specification and will be reviewed accordingly and the particular specification of Additional Services shall, as far as possible, be included in the applicable IPA. 

7.10 The IPA shall be reviewed as appropriate to incorporate details relating to Additional Services agreed to be required following a service review, or otherwise after the commencement of the relevant IPA.

7.11 In the event that a Foster Carer Placement needs to be retained for an agreed period of time then prior to the Child being placed, the Purchaser and the Provider may agree a retention fee that will be payable over this period. The retention fee and the period to which it relates shall be specified in the IPA.  

7.12 The Price (and as applicable Additional Fees) will be payable from the date the Placement commences. The IPA should be issued prior to the date of Placement commencement.  In the cases of emergencies, an IPA shall be issued as soon as possible after the date of commencement of the Placement but at a minimum within seven working days.

7.13 The Purchaser shall complete and sign the IPA and send to the Provider for agreement, who will (subject to any outstanding issues requiring agreement, which both parties shall use reasonable others to resolve as soon as possible) complete and return a signed copy of the completed IPA to the Provider back within seven Working Days of receipt. 

8.
Variations to the IPA and Placement Reviews 

8.1 Variations to any IPA shall be made in writing and signed and dated by both the Provider and the Purchaser and recorded in/as a continuation of section 11 of the IPA.  

8.2 Either Party may reasonably request a Review Meeting and consider what variations (if any) are required to be made resulting from changes in the needs of the Child. 

8.3 Urgent Review Meetings shall normally be convened within five working days and preferably within 72 hours of such a request and the Parties shall use their respective reasonable endeavours to achieve this.

8.4 The IPA shall be reviewed as a minimum in accordance with the statutory requirements. Wherever possible, education, social care, health and other reviews shall take place together. 

8.5 In the event that there is a change in the funding responsibilities between education, social care and health, this shall be addressed at the Child’s Review Meeting and these changes and the date they are to be in effect from shall be recorded in/as a continuation of section 11 of the IPA.

8.6 Where the Child has consistently refused to take up any Additional Services over a period of 14 days, the Provider is to notify the Purchaser at the earliest opportunity of such refusal. After such time the Purchaser and Provider will agree whether the Additional Services are to continue to be provided or not.  The agreed changes shall be specified as a continuation of section 11 of the IPA. 

8.7 Following Review Meetings any changes discussed regarding the IPA shall not be implemented until all relevant documentation has been updated and agreed to by both Parties in writing.

8.8 In the event of any changes to the Service and the Price, including, where relevant, the Additional Services and the Additional Fees, the Purchaser in consultation with the Provider will complete and sign the amended IPA. The Provider shall sign the amended IPA, if in agreement, and issue the document back to the Purchaser within seven Working Days of receipt. 

8.9 Changes to the Services including, where relevant, the Additional Services and the Additional Fees, should not normally be implemented until the amended IPA is signed. In circumstances where this is not practically possible, both Parties shall confirm in writing the Services to be provided, their Price and the date of commencement of provision.

8.10 Invoices must only be reflective of changes in the Services, Additional Services, Price and Additional Fees agreed by the delegated authority of both parties, and charged for from the date the change in Service commenced. 

9. Other Factors Affecting the Placement
9.1 The Provider shall give the Purchaser notification as soon as reasonably possible of any matters affecting the maintenance and stability of the Placement. 

9.2 The Provider shall regularly monitor the Child’s placement and give regular feedback to the Purchaser. If the matters notified under Clause 9.1 continue to have a disruptive influence on the Placement, a Placement Review Meeting will be held to agree a corrective course of action. 

9.3 The Provider and the Purchaser shall ensure that any corrective course of action is acted upon immediately to maintain and provide stability to the Placement.  

9.4 In the event that it is agreed, in the best interests of the Child that an alternative Placement is to be found, both Parties will work together to provide a smooth and planned transition between Placements.  

9.5
In the event that a Special Guardianship Order for the Child is to be considered, the Purchaser shall inform the Provider of such intention. The Parties shall use reasonable endeavours to ensure the appropriate communication and consultation takes place involving all relevant parties. 

9.6
In the event of Foster Carer(s) deciding to move registration to another independent fostering agency or a local authority, the Fostering Network’s Transfer of Carers Protocol will come into effect. The IPA arrangements, including Care arrangements, Additional Services, Price and Additional Fees shall, subject to contrary written agreement, remain the same.

10.
Absences and Unauthorised Absences 

10.1 Where the Child becomes Absent from the Foster Carer’s home and/or care of the Provider for a continuous period of fourteen (14) days due to hospitalisation, or seven (7) days for other absences:

10.1.1 the IPA shall be reviewed in good faith and, if appropriate, the Price may be varied to take regard of the Services actually delivered; or

10.1.2 the Purchaser and the Provider may agree to terminate the IPA in accordance with Clause 20.3. 

10.2 The Purchaser and the Provider shall agree whether or not the Foster Carer(s)’s Placement shall be retained, during the Child’s Absence for an agreed period of time. This decision shall be detailed in the amended IPA. 

10.3 In the event that the Child’s Absence continues after the agreed retention period the IPA shall terminate in accordance with clause 20.2, by expiry of the contract period, unless the Purchaser and Provider agree otherwise in writing.  

10.4
Whilst the Placement, or any retention arrangement, remains in force, the Provider may not place another child in the Absent Child’s Placement. 

10.5
The Provider shall, where reasonably possible, notify the Purchaser of any planned Absence of the Child involving an overnight stay and shall comply with the Purchaser’s ‘sleepover policy’ and shall use reasonable endeavours to ensure Foster Carers co-operate in this.

10.6
Where the Child goes missing, or takes unauthorised Absence, the Provider shall notify the Purchaser urgently and shall comply with the relevant missing person’s protocol.

11.
Recruitment, Selection and Vetting of Staff 

11.1 The Provider shall operate robust systems for the recruitment and selection of their Staff and Foster Carers. These systems shall comply with the 2002 Regulations and National Minimum Standards where applicable. Upon reasonable request the Provider shall give information to the Purchaser’s Authorised Officer regarding their processes, and Staff and Foster Carer development programmes.

11.2 The Provider shall provide a mix of qualified and/or experienced Staff and Foster Carers capable of responding in a sensitive and caring way to the needs of the individual Children.  The range of qualifications and level of staffing and experience of Foster Carers shall be provided in accordance with the Child’s Care Plan, the Service Specification, the Care Standards Commission’s requirements and the Provider’s statement of purpose. 

11.3 The Provider will ensure that there is a sufficient number of competent Provider’s Staff and Foster Carers to carry out the tasks as required in the Service Specification and under each IPA and that they are adequately trained to carry out the tasks required. 

11.4 The Provider shall ensure that all their Staff and Foster Carers understand the nature and purpose of the Service that they are providing (including the Provider’s policies and procedures). In order to achieve this all their Staff and Foster Carers must undertake an induction programme and receive on-going training/development and supervision.

11.5 The Provider shall comply with all relevant legislation in relation to the delivery of the Services. The Provider shall use all reasonable endeavours to keep abreast of all relevant legislative changes and re-enactments issued. 

11.6 The Provider shall use reasonable endeavours to ensure that all their relevant Staff and Foster Carers have a clear understanding of the National Minimum Standards and the 2002 Regulations and related legislation, policies and procedures in relation to foster care. 
11.7 The Provider shall introduce and/or keep in place training and development programmes that ensure their Staff and Foster Carers fulfil the aims of the Service and meet the changing needs of the Child. The training and development programme should take into account any relevant change in legislation, regulation or guidance concerning the provision of the Services. 
11.8 The Provider shall acknowledge the role the Foster Carer(s) birth children have when a child is placed with the foster family, and offer training and support when required.  

11.9 The Provider must use reasonable endeavours to ensure that an appropriate infrastructure is in place and maintained to ensure that all requirements of this Contract and each IPA under it are met and developed.

11.10 As a condition of each IPA, the Provider shall enter into a written foster care placement agreement with the Foster Carer(s) with whom it is intended that the Child is to be placed. Such agreement will meet the requirements of Schedule 5 of the 2002 Regulations, the Child’s Care Plan and the requirements of this Contract.

11.11 The Provider shall ensure that all persons including their Staff whose duties involve access to, or information about, Children are subject to enhanced CRB/ ISA checks and checks by the IFA prior to starting their duties, ensuring compliance with the Safeguarding Vulnerable Groups Act 2006.  

11.12 The Provider shall ensure that no member of their Staff, Foster Carer or sub-contractor is permitted to provide Services until all the necessary checks have been undertaken and the checks are satisfactory.  

11.13 Where a CRB/ ISA check includes disclosure in relation to a member of their staff, sub-contractor or Foster Carer, they shall not be permitted to provide services under this Contract until the Purchaser has confirmed to the Provider in writing that it is satisfied that the individual is suitable to provide such Services.

11.14
Any Provider member of Staff, carer or sub-contractor who is found to be unsuitable, as the result of any subsequent checks, shall be immediately removed from access to children or other vulnerable persons and a suitable replacement appointed. The Provider shall inform the Purchaser’s Authorised Officer in the event of any such removal and any actual or possible impact on the Child.

11.15
If any Foster Carer is found to be unsuitable as the result of any subsequent checks, the Provider shall ensure that the Child is removed from further contact with such person urgently, that urgent alternative temporary care arrangements are put in place and that a suitable alternative Placement is arranged as soon as possible. The Provider shall inform the Purchaser’s Authorised Officer in the event of any such removal and any actual or possible impact on the Child.

12.
Transport

12.1 The Provider shall undertake all reasonable measures to ensure the safety of Children when being transported by either the Foster Carers or Provider’s Staff.

12.2
The Provider shall ensure that account is taken of any risk assessments in respect of transporting the Child. Risk assessments on all Placements will include risks associated with travel.

12.3
The Provider shall ensure that all drivers of Children have valid licences and current vehicle insurance appropriate to the type of transport being provided, have a current MOT certificate if appropriate and that the number of passengers shall never exceed the insured or licensed maximum.

12.4
The Provider shall ensure all vehicles used to transport Children (and any additional equipment on the vehicle) are maintained and serviced in accordance with the manufacturer’s instructions, with full records being kept to verify this.

12.5
The Provider shall ensure all vehicles used to transport Children are suitable for the type and condition of users to be carried, including having seatbelts or personal restraints which conform to the relevant British Standard and which are used in all instances.

12.6
The Provider shall ensure the transport is always driven safely and with consideration to passengers’ needs. This shall include conforming to all road traffic legislation and never driven whilst the driver is under the influence of alcohol and drugs, excessively tired, or otherwise in circumstances of unreasonable risk. 

12.7
In the event that the Provider sub-contracts or pays for transport and escort services for Children, the Provider shall use reasonable endeavours to ensure that the sub-contractor/s comply with all relevant road safety legislation and all drivers and escorts shall have a current enhanced CRB check. 
12.8
The Provider shall make all reasonable arrangements to ensure the annual review of all driving licences, insurance and where appropriate MOT certificates, are current, insurance includes business use and that the member of staff has not received sufficient penalty points to be barred from driving or received a court judgement that bars them from driving.

13.
Managing Finances on Behalf of the Child
13.1
The Provider shall have a clear policy and procedure in relation to their Staff / Foster Carers supporting Children in managing personal finances (bank accounts / savings / making payments) including:

a.)
Providers and their Staff’s roles and process to follow;

b.)
Completion of written records;

c.)
Resolving differences of view and disputes between the Child and the Provider;

d.)
Financial investigations / misappropriation of funds;

e.)
Process of internal / external investigations; 

f.)
Informing the Purchaser of any concerns;

g.)
Support for Children in managing their finances; and

h.)
Support for Children in claiming Disability Living Allowance and any other entitlements.
13.2
The Provider shall ensure that an audit of the child’s/ young person’s personal property takes place at the start and end of a placement and at least annually.
14.
Reporting of Notifiable Events 

14.1
All notices relating to the IPA must be made in writing and sent immediately to the Authorised Officer, as per the contact details specified in the IPA. All notices shall be made in accordance with Regulation 43(1) and Schedule 8 of the 2002 Regulations.

15.
Conflicts of Interest 

15.1 The Provider shall use all reasonable endeavours to protect the safety and well being of Children by taking necessary measures to avoid any confusion of roles or situations in which a conflict of interest might arise.

15.2 The Provider shall adopt clear and well-organised procedures to record significant information about personal relationships and take all necessary steps to remove and prevent a conflict of interest.

16.
Monitoring Arrangements
16.1 The Provider agrees that it shall meet, and continue to meet the monitoring and outcomes as detailed in the Service Specification (Schedule 1) the Service Delivery and Outcomes Provisions (Schedule 2) and the Individual Outcomes Assessment Provisions (Schedule 3). The Provider shall also co-operate with the Authorised Officers when carrying out monitoring and evaluation activities in relation to this Contract.

16.2 The Provider shall be responsible for monitoring the Child in Placement and use all reasonable endeavours to ensure that the care and services provided are meeting the Child’s needs and fulfilling the individual outcomes. This shall include ascertaining information on the views of the Child in Placement, their parents or carers where deemed appropriate. 

16.3 The Provider shall have in place, to the Purchaser’s reasonable satisfaction, internal quality monitoring and quality assurance policies and procedures to ensure the Services are of the quality and standard required by this Contract.

16.4 The Provider as a minimum shall provide evidence by way of an annual report on how it has performed against the KPIs, in respect of each IPA, in each financial year to 31st March. The report shall be prepared and made available to the Purchaser by no later than 31st May of each year.

16.5 The Provider also undertakes to use its reasonable endeavours to provide additional information to the KPIs, as set out in Schedule 2 of the Service Delivery and Outcome Monitoring Provisions.

16.6 The Purchaser undertakes to use its reasonable endeavours to apply the Individual Outcome Assessment Provisions as set out in Schedule 3 to its monitoring procedures.

16.7 The Purchaser and Provider may agree from time to time which areas of the Service Delivery and Outcome Assessment Provisions are most appropriate for the scale and nature of their contractual relationship. As a minimum this will include all KPIs. The Purchaser and Provider may agree to add specific additional monitoring information to the Service Delivery Outcome Assessment.

16.8 The Purchaser and Provider undertake to work together to develop the Service Delivery and Individual Outcomes Assessment Provisions on a collaborative basis during the life of the Contract so as to be an effective tool for monitoring outcomes performance.

16.9 To ensure compliance with the legal requirements for the care of Children in foster care, the Purchaser, or any other such person or body duly authorised by them shall monitor the Contract and all IPAs and the Provider shall reasonably co-operate and use reasonable endeavours to ensure all Foster Carers reasonably co-operate with such monitoring.

16.10 The Purchaser agrees that any such person, or body duly authorised by them shall have been trained and have the skills to carry out the monitoring and evaluation procedures they are tasked to do. 

16.11 The Purchaser and the Provider shall meet annually to monitor the Services. This is subject to other agreed contract monitoring arrangements. The contract monitoring shall take into consideration the KPIs report and any other available and/or appropriate monitoring information, address any performance issues, and review both the Provider’s and Purchaser’s ability to meet the requirements of the Contract and each of the IPAs. 

16.12
The Purchaser’s monitoring and evaluation procedures in relation to the Contract shall also take into account and include:

a.) Information obtained from other placing authorities and other professional bodies or agencies, as per information sharing protocols in place.

b.) Investigation of the Provider’s compliance with particular standards;

c.) Information from any agency that purchases from, or monitors or inspects the Agency.

16.13
The Provider shall: -

16.13.1 permit any person authorised by the Purchaser, on production of relevant authorisation, to enter and inspect at any reasonable time, with or without notice, any premises where the Provider is providing foster care to a Child placed by the Purchaser;

16.13.2 permit any person authorised by the Purchaser to gain access to the information required, subject to Data Protection and other legal constraints. The Provider may request the Purchaser’s representative to sign a reasonable confidentiality agreement appropriately limiting further disclosure and use of information ;

16.13.3
permit any person authorised by the Purchaser to examine the Provider’s organisational structure and procedures with particular reference to: -

a.) the quality and appropriateness of the assessments of Foster Carers;

b.) the support given to Foster Carers;

c.) annual reviews carried out by the Provider of Foster Carers; 

d.) the Provider’s policies and procedures; and

e.) evidence of support and care provided to the Child in Placement; and

16.13.4
provide immediate access, or access as soon as is reasonably possible, to records of Children and other such records as the Purchaser may reasonably request;

16.14
The Provider shall reasonably co-operate with supplying information as requested by the Purchaser in line with the monitoring arrangements under this Contract.

16.15
Within three weeks of the termination of the placement, files and records held by the provider, including children’s individual records, case notes and information held by provider shall be returned to the Local Authority.  Where a disruption meeting is arranged, all documents shall be returned within three weeks of this meeting.

E.
FINANCIAL ARRANGEMENTS  

17.
Price. 

Price as per Individual Placement Agreement: 

17.1
The Price in respect of each IPA shall be set out in each IPA.  

17.2
The Price shall cover all Core Cost Services as detailed in the Core Cost Specification.

17.3
Any Additional Service Fees must be specified in the IPA.

17.4
The Provider shall not make any charges to the Child or their families in respect of this Contract or any IPA.

17.5
All amounts due under this Contract are exclusive of any applicable VAT, which the Purchaser shall pay in addition against appropriate VAT invoices.

17.6 The Purchaser or the Provider may reasonably request a price review in respect of the Individual Placement Agreement at any point during the term of the Placement. 

Price as per Pricing Schedule, Part B of Schedule 5. 

17.7
The Provider shall detail their pricing structure and the validity period to which it applies, in Part B of Schedule 5, for prospective IPAs. This shall be submitted to the purchaser for consideration.    

18.
Price Review 

18.1 Based on agreed changes to the Care Plan, either party may propose an increase or decrease of the Price and Additional Service Fees by submission in writing of any proposed changes 
18.2  Having regard to the actual cost incurred by the Provider and if either Party finds the increase or decrease under sub clause 18.1 too large or small then the Parties shall meet and discuss this in good faith.

18.3
The Purchaser and Provider may request a review of the fees for current placements on an annual basis.  The Provider should submit any requested changes to the Pricing Schedules of current IPAs for the Purchaser’s consideration in accordance with any regional price review processes. The Purchaser shall reasonably and promptly consider such proposals.

18.3.1
Any Price change arising from sub clause 18.3 shall take effect from 1 April of the relevant year. 

18.4
Subject to proposals under 18.3 and any contrary agreement (including accepted tender terms governing price in more than one financial year): 
18.4.1 If the Provider proposes to increase the Price and/or Additional Service Fee, then such increases must be demonstrated by the Provider as being justified and the Purchaser shall be entitled to request the Provider to provide any documents or other information to support the Price increase before agreeing to the proposed increase.  The provision of such material will not automatically result in the Purchaser agreeing such increases.
18.4.2
If the Provider requests a Price change resulting from unforeseen changes in government legislation or regulatory requirements the Provider must produce financial records sufficiently detailed to prove the level of impact upon it.

19.
Payment Arrangements

19.1
The Provider is entitled to submit invoices or request payment within fourteen (14) days prior to the end of the month to which they refer, unless otherwise agreed in accordance with sub clause 19.4. Any invoices or request payments submitted prior to this point may be returned.
19.2
The Purchaser shall pay the Price and, where applicable, the Additional Services Fee (together with any VAT from time to time payable) within 30 days of receipt of the correctly submitted, undisputed invoice, or in accordance with clause 19.4, unless the Purchaser, acting reasonably, is not satisfied that the details shown on the invoice are correct, or that the Service provided has not been in accordance with the Contract. The Purchaser shall notify the Provider within 30 days of receipt of the invoice if they wish to dispute it. In the event of a dispute, the Provider may re-submit an invoice for the undisputed amount, the payment of which will not be withheld.

19.3
The Purchaser shall not make payments in respect of invoices until the expiry of the period to which they relate, or in accordance with clause 19.4. 

19.4
Either party is entitled to request other payment arrangements and such requests shall be given reasonable consideration by the other party.  Any alternative arrangement that is agreed shall be set out in a side letter to this Contract. 

19.5
If, for any reason, the Purchaser and the Provider fail to reach agreement on the annual Price Review for current placement(s), the Provider must continue to submit invoices at the previously agreed rate until agreement is reached, the payment of which will not be withheld.. The disputed amount will not be subject to late payment interest charges as stated in clause 19.7.

19.6
If, for any reason, the Provider fails or is unable to provide the Services, including any agreed Additional Services, to the level and/or standard agreed, the Purchaser reserves the right to reduce the level of payment proportionally. Before taking this step the Purchaser shall consult with the Provider in good faith and give details in writing of the breach or failure and the value of the Services lost by the Child and/or loss or expense incurred by the Purchaser.

19.7
If any sum payable under this Agreement is not paid within 30 days (final date for payment) of the receipt of a correctly submitted and undisputed invoice (subject to clause 19.2) that sum will bear interest from the final date for payment until payment is made in full both before and after any judgment at two percent per annum over the Bank of England Reference Rate. The parties agree that this clause 19.7 is a substantial remedy for late payment of any sum payable under this Agreement in accordance with Section 8(2) Late Payment of Commercial Debts (Interest) Act 1998.
F. 
EXPIRY AND TERMINATION OF IPAs AND BREACHES OF CONTRACT 
20.
Termination of IPAs  

20.1
The Parties shall act at all times in relation to the Contract and each IPA in good faith in order to meet the needs of the Children. When a placement is to be terminated, both parties shall support a smooth transition of the care arrangements for each affected Child. Any notice periods may be reduced or waived with the agreement of both parties.
20.2
An IPA may end by the expiry of the contract period specified in the IPA or by termination on the following periods of notice in writing by either Party: 

20.2.1
one day if the Child has been in the Placement for seven days or less;

20.2.2
seven days if the Child has been in the Placement for more than seven days and less than twelve weeks; and

20.2.3
fourteen days if the Child has been in the Placement for more than twelve weeks and less than 12 calendar months.

20.2.4
twenty eight days if the Child has been in the Placement for more than 12 calendar months.
20.3
The Purchaser may terminate the IPA by the giving of seven days’ notice to the Provider, in the following circumstances: 

20.3.1 
Following absence for a continuous period for seven days due to hospitalisation, unless the Provider and Purchaser agree otherwise; 

20.3.2
Absence for a continuous period of seven days due to any other reason, unless the Provider and Purchaser agree otherwise.

20.4
The IPA shall terminate automatically:

20.4.1 if the Court or other competent authority decides that the Child should be placed in secure accommodation, a secure hospital, or other place of lawful detention for more than 72 hours. This may include a condition of a court order or legal case conference, which requires residence outside a particular geographic area;

20.4.2 it is agreed in writing by the Parties that the Child’s needs, safety or welfare can no longer be met by the Placement and/or Placement arrangements have irretrievably broken down;

20.4.3 where the Child discharges themselves from the Placement at the age of 16 years or above; 

20.4.4   seven days following death of the Child;

20.4.5
on termination of the Contract unless otherwise agreed by the Parties.


20.5
By agreement, or by reasonable notice from one Party (which is likely to be of immediate effect), the IPA shall terminate where both Parties agree or either Party reasonably believes that: 

20.5.1
a risk assessment has concluded that significant risk cannot be adequately managed within the Placement;

20.5.2
the Placement’s continuation puts the Child, or any other Child or person at risk of harm; 
20.6
Payment will automatically cease at the end of the relevant notice period.

21.    Breaches of Contract

21.1
In the event of any Breach of an IPA or the Contract which is a fundamental breach of such seriousness that it justifies immediate termination (which may include cumulative, or repeated Breaches), given that the best interests of the Child are paramount, the Party with the right to terminate shall, nevertheless, seek to exercise any such right in a manner which shall be consistent with the Child's best interests and the party in breach shall, as a residual contractual obligation, reasonably co-operate in that purpose.

21.2.   In the event of a remediable Breach of an IPA or the Contract,    

which is not a fundamental Breach of such seriousness that it justifies immediate termination, the Party not in Breach may issue a remedy notice in writing requiring the Party in Breach to remedy the Breach in a specified manner within a reasonable specified timescale. 

 22.   Termination of the Contract

22.1 The Contract may be terminated in the following circumstances:

22.1.1 either Party may terminate the Contract by giving a minimum of three (3) months written notice (or a lesser period by mutual agreement). 

22.1.2 on written notice by the Party not in Breach in the event of any fundamental Breach of the Contract, including any fundamental Breach of any IPA and the acts, omissions or events including any Insovency Event listed in Clause 37.4 shall (non-exclusively) constitute such fundamental breaches;
G.
THE CONTRACTUAL ARRANGEMENTS  

23.
Sub-Contracting, Assignment and Change of Control

23.1
The Provider shall not assign or sub-contract the benefit or burden of this  Contract or any IPA without the prior written consent of the Purchaser, such consent not to be unreasonably withheld or delayed.

23.2
The provisions of Clause 23.1 shall not extend to the use of Foster Carers, consultants and practitioners who provide Services to meet the agreed needs of individual Children or for temporarily covering sickness, absence or departure of permanent Provider’s Staff or dealing with additional workload on a short-term basis (provided the Provider complies with all vetting requirements under legal regulations and this Contract). 

23.3
In the event of a Change of Control, the Provider shall give immediate notification to the Purchaser and seek consent to assignment of the benefit of this Contract. The Purchaser will act reasonably and in good faith when considering the proposals, (subject to Clause 23.4).


23.3.1 The Purchaser shall maintain the confidentiality of any information provided under 23.3 and shall not release it to a third party without the consent of the Provider unless required at law by a court of competent jurisdiction.


23.3.2 The Purchaser shall act within any FSA legislative or regulatory requirements relating to information provided under Clause 23.3

23.4
It may be a condition of any approval to any assignment of the benefit of this Contract, or any substantive sub-contracting of obligations under this Contract, or any Change of Control involving a change in the legal status of the provider of Services under this Contract, that the relevant third party shall enter into a direct and/or novation agreement with the Purchaser including such terms and conditions as the Purchaser might reasonably require, at the cost of the Provider.

23.5
In the event that there is reason for an emergency takeover of service delivery from the Provider, both Parties will ensure all necessary procedures are undertaken to ensure the safety and well-being of any Children placed with/through the Provider.

24.
Best Value 

24.1
The Provider agrees to use its reasonable endeavours throughout the duration of the Contract to ensure the continual improvement in the planning and the delivery of the Services with regard to effectiveness, efficiency and economy in meeting the needs of the Children.  

24.2
The Provider shall provide such assistance and information that the Purchaser may reasonably require to enable the Purchaser to discharge and fulfil its Best Value Duty in relation to the Services.

25. Indemnity provisions and Insurance 

25.1 The Provider shall indemnify and keep indemnified the Purchaser and its officers against any liability, claim, proceedings expenses, or loss in respect of personal injury or death or loss of or damage to property real or personal, which arises out of any Breach by the Provider and/or any reckless or negligent act or omission of the Provider, its Staff, agents, or sub-contractors (including Foster Carers) in the course of delivery of the Provider’s duties under this Contract and/or any IPA. 

25.2
Without prejudice to its obligation to indemnify the Purchaser the Provider shall insure and shall maintain such insurance to remain in place for a six-year period following the termination of the Contract and pay any resulting premiums, in the minimum sums and for such categories of as may be agreed by reference to the Provider’s actual circumstances and subject to such agreement such sums and categories shall be: 

25.2.1
General Public liability – a minimum of £5 million in respect of any one claim unlimited in any one year; 

25.2.2 
Sexual abuse and molestation public liability cover – a minimum of £500,000 must be provided for in respect of any one claim for proven bodily or mental injury, disease, death or suffering of a Child following sexual abuse or molestation. This cover may also be taken out as an extension to a Professional Indemnity policy;

25.2.3
Medical Malpractice public liability cover - to a minimum of £500,000 in respect of any one claim must be provided for proven bodily or mental injury, following the maladministration to the Child of prescribed or non-prescribed drugs. This cover may also be taken out as an extension to a Professional Indemnity policy;

25.2.4
Employer’s liability – a minimum of £10 million in respect of any one claim, covering all employees.
25.2.6 
Professional indemnity – a minimum of £2 million in respect of any one claim.

25.2.7
Residents Effects Cover – the Provider will ensure all Children who are placed with them are insured to a minimum of £1500 in respect of any one claim for each Child. This insurance will cover both accidental and non-accidental damage. 
25.2.8 
Foster Carer Household Buildings and Contents Insurance- the Provider will ensure all Foster Carer Households are adequately insured and maintain adequate insurance. This insurance will cover both accidental and non-accidental damage. 
25.3
Where the Provider provides, with the agreement of the Purchaser, any special therapy specific in the Care Plan/Pathway Plan for the Child, such therapy shall only be carried out by suitably qualified professionals who are covered in accordance with sub clause 25.2.1 and 25.2.6. Such professionals shall be registered by/with the appropriate professional body/bodies and conform to all insurance requirements laid down by such body/bodies.  The Provider’s support staff shall only undertake tasks associated with the programme of therapeutic intervention under the ongoing supervision and management of the suitably qualified professional. 
25.4
The Provider shall ensure that in respect of any holidays whether in the UK or worldwide adequate insurance cover is in place for the Child with a reputable insurance carrier. 

25.5
The Provider shall, on reasonable request, provide to the Purchaser evidence that the insurance requirements detailed in the previous clauses are current and maintained. 

26.
Corrupt Practices 

26.1
Neither the Provider nor the Purchaser nor any of their employees or agents shall solicit or accept any gratuity, expensive gifts or tip or any other form of money taking or reward, collection or charge for any part of the Services other than those notified to and agreed by the Purchaser. 

27.
Resolution of Disputes between Parties

27.1
The Purchaser and the Provider shall seek to work together in the spirit of mutual cooperation in order to meet the best interests of the Children placed under this Contract. The Purchaser and the Provider shall use their best endeavours to resolve by agreement any dispute arising between them and shall negotiate in good faith at all times.

27.2 
In order to resolve a dispute, either Party may use the following procedure: -

27.2.1 request a meeting between representatives of both Parties within 10 working days, or such other period as agreed between the Parties;

27.2.2 if the dispute remains unresolved after the meeting referred to in sub clause 27.2.1 then a further meeting involving senior representatives of the Parties may be requested within a further 10 working days, or such other period as agreed between the Parties;

27.2.3 if the dispute is still not resolved after the meeting referred to in sub clause 27.2.2 then the matter shall be referred to  independent mediation in accordance with the Centre for Dispute Resolution (CEDR) Model Mediation Procedures, as soon as reasonably practicable. The mediator shall be an individual(s) agreeable to both Parties. The mediator’s reasonable charges incurred by this shall be shared equally between the Parties;

27.2.4 if the matter cannot be satisfactorily resolved through mediation, it may be referred to an independent arbitrator who is agreed between both Parties, or in default of agreement, nominated by the President of the Institute of Arbitrators. The arbitrator shall be entitled to make such decision or award as he/she thinks just and equitable having regard to the circumstances then existing; 

27.2.5
the decision of the arbitrator (including as to costs) shall be final and binding upon both Parties except in the case of manifest error. 

28.
Notices

28.1
Any verbal notification by the Provider shall be followed as soon as reasonably possible by a notification in writing addressed to the Authorised Officer, as per the email and address specified in the IPA section 4.  

28.2
Any notice or other communication by either Party under or in connection with this Contract shall be sufficiently served if served personally on the addressee, sent by pre-paid first class recorded delivery post, electronic mail or facsimile transmission to the registered office or last known address of the Provider and if so sent shall, subject to proof to the contrary, be deemed to have been received by the Provider on the second business day after the date of posting, or on the date of successful facsimile transmission or electronic email, as the case may be.

29.
Environment 

29.1
The Provider shall endeavour to ensure that during the performance of the Contract it uses working methods, equipment, materials and consumables that minimise environmental damage

30.
Third Parties 
30.1
The Provider or anyone employed by the Provider shall not hold himself or herself out as being the agent or servant of the Purchaser, or enter into any contract or bind the Purchaser to any undertaking unless agreed in writing by the Purchaser.

30.2 Nothing in this Contract shall create or be deemed to create a legal partnership between the Parties, or any relationship of principle and agent and the Parties are not pursuing a joint venture by entering into this Contract.

30.3 Both Parties agree and declare that nothing in this Contract either expressly or purportedly confers any rights upon any third parties within the meaning of or for the purposes of the Contracts (Rights of Third Parties) Act 1999, except under the indemnity provisions in Clause 40.

31.
Waiver

31.1
The failure by either Party to enforce at any time or for any period, any one or more of the terms and conditions of this Contract, shall not be a waiver of them or of the right at any time subsequently to enforce all terms and conditions of this Contract

H. 
LEGISLATION AND FURTHER STATUTORY COMPLIANCE 

32.
Health and Safety  

32.1
The Provider and all persons (including any sub-contractors) employed by the Provider shall, throughout the period of this Contract, comply fully with the requirements of the Health and Safety at Work Act 1974, the Management of Health and Safety at Work Regulations, and any other acts, regulations and approved codes of practice relating to the health and safety of employees and others who may be affected by the Provider’s work activities.

33.
 Equalities Policy 
33.1
The Provider shall comply with the Equality Act 2010 or subsequent revisions  and all other relevant anti-discriminatory legislation.

33.2 The Provider shall not unlawfully discriminate either directly or indirectly on such grounds as race, colour, ethnic or national origin, disability, sex or sexual orientation, religion or belief, or age. 

33.3 The Provider shall operate an equal opportunities policy for the duration of the Contract Period and shall provide the Purchaser with a copy of the policy and updates when reasonably requested. 

33.4 The Provider shall ensure that their recruitment, employment and equal opportunities policies comply with all statutory obligations.

33.5 The Provider shall notify the Authorised Officer in writing as soon as reasonably possible once it becomes aware of any investigation of, or proceedings brought against the Provider under Equal Opportunities Legislation.

34.
Human Rights

34.1 The Provider shall not do or permit or allow anything to be done which is incompatible with the rights contained within the ECHR.

34.2 The Provider shall not do or permit or allow anything to be done which may result in the Purchaser acting incompatibly with the rights contained within the ECHR and the HRA.

34.3 The Provider shall indemnify the Purchaser against any loss, claims and expenditure resulting from the Provider’s breach of Clauses 34.1 and 34.2. 

35.
 Children’s Rights 
35.1
The Provider shall at all times in its performance of the Services and its treatment of the Children have regards to, and abide by the principles of the HRA.

35.2
The Provider shall have clear policies and procedures in relation to Children’s rights that comply with: 

35.2.1

The Children Act; 

35.2.2

The UN convention on the Rights of Children (Article 12);

35.2.3
The National Standards for The Provision of Children’s Advocacy Services 2003; and

35.2.4

The National Minimum Standards.

35.3
These policies and procedures shall be made clear to Provider’s Staff via induction, training and development, Staff meetings and supervision. 

35.4
The Provider shall ensure that information is designed with participation of the Children in mind and as required, is produced in a variety of ways to ensure that the needs of any Child with specific needs is met e.g. through the use of Braille, audio tapes, different languages, pictures and symbols.

35.5
The Provider shall comply with legislation, regulatory requirements and codes of practice applicable to the provision of the Services and shall comply with all further reasonable written requirements and instructions of the Purchaser in relation to the IPA. 

36.
Data Protection, Confidentiality and the Caldicott Principles 

36.1 The Provider and the Purchaser shall comply with the Data Protection Act 1998 and any other applicable data protection legislation. 

36.2 The Purchaser may audit the Provider’s compliance with the requirements of this Clause on reasonable notice and/or require the Provider to provide the Purchaser with due evidence of its compliance with the obligations set out in this Clause to include security of data storage, (physically or electronically)

36.3 The Provider and the Purchaser must adhere to the Caldicott Principles and shall ensure that the following principles are applied in all circumstances where it is necessary for information to be imparted: 

a.)
justify the purpose(s) for using personal information;

b.)
only use personal information when absolutely necessary;

c.)
use the minimum amount of personal information that is required;

d.)
ensure access to personal information is on a strict “need to know” basis;

e.)
ensure everyone with access to personal information is aware of his or her responsibilities; and

f.)
ensure everyone with access to personal information understands and complies with legislation that governs personal information.   

36.4
The Provider and the Purchaser shall maintain the confidentiality of all personal child specific information obtained under or in connection with this Contract, and shall not divulge the same to any third party without the prior written consent of either Party.  Where such information has been provided by a third party e.g. the Child’s GP then the written permission of the third party shall also be required.  This shall not preclude the provision of data which does not identify the Child, for statistical and analytical purposes, nor any disclosure required at law by a court of competent jurisdiction.

36.5
The Provider shall perform the Services and comply with the terms of this Contract in such a way as not to cause any injury or damage to the public perception of the fostering sector or the image or reputation of the Purchaser and shall not do anything which does or may bring the Purchaser into disrepute. 

37.
Conditions of Termination of the Contract 


Inability to meet the terms of this Contract
37.1
The Provider shall give notice to the Purchaser as soon as reasonably possible if it finds it is unable permanently or temporarily to meet the conditions of the Contract, and an action plan with timescales shall be agreed by both Parties.

37.2 The Purchaser may assist the Provider in continuing to provide the Services to the Child in order to meet the best interests of the Child or where the Provider’s inability is of a temporary nature. Such assistance by the Purchaser shall not be regarded as a waiver of any breach of the Provider’s obligations under this Contract. The Price for the Services, including any Additional Services Fee, during this period shall be negotiated and any reduced Price or Additional Service Fee shall be agreed to in good faith by both the Purchaser and the Provider.
37.3
If the Provider unreasonably fails to remedy the situation notified to the Purchaser under Clause 37.1 within the agreed timescale then the Purchaser shall convene a Contract review meeting. 


Fundamental Breaches 

37.4 
The following Acts, omissions and events may constitute fundamental breaches of the Contract and/or any IPA by the Provider:

37.4.1
where the Provider offered, or gave, or agreed to give any person any gift or consideration of any kind as an inducement or reward in relation to the obtaining of the Contract or any related contracts;
37.4.2
where the Provider favoured, or maliciously disfavoured, any person in relation to the Contract, or any other contract with the Purchaser;

37.4.3
where the Provider, or any person employed by the Provider or acting on the Provider’s behalf, committed any offence under the Prevention of Corruption Acts of 1889, 1906 and 1916 in relation to the Contract or any other contract with the Purchaser;

37.4.4
where the Provider committed a material irremediable breach of any of its obligations under the Contract or (in the case of a breach which is capable of being remedied) fails to remedy such a breach as is reasonably required and/or as agreed;

37.4.5 
where the Provider fails to meet the reasonable requirements of any relevant Care Standard Authorities and Regulatory bodies, and unreasonably fails to put in place an agreed action plan between the Provider and the Regulatory bodies to put this right, or the Provider unreasonably fails to meet the requirements of the agreed action plan within a reasonable period of time;  
37.4.6 where the Provider fails to act, if aware that someone within the Placement has taken financial advantage of the Child;
37.4.7 where the Provider fails to notify the Purchaser if they are made aware that anyone working for the Provider or living in the Placement is convicted of a Schedule 1 offence under the Children and Young Person’s Act 1933, is placed on the Sex Offenders Register or has been identified as posing a risk, or potential risk, to children or
37.4.8 where the Provider fails to notify the Purchaser if they are made aware that anyone working for the Provider or living in the Foster Carer(s)’s home has any allegations made against them of a serious nature, resulting in a child protection investigation being carried out.
37.5     The following are Insolvency Events:

37.5.1 where the Provider becomes bankrupt, or makes a composition or arrangement with its creditors, or has a proposal in respect of its company for voluntary arrangement for a composition of debts, or scheme or arrangement approved in accordance with the Insolvency Act 1986;

37.5.2  where the Provider has an application made under the Insolvency Act 1986 to the court for the appointment of an administrative receiver, or the appointment of such an administrative receiver;

37.5.3 where the Provider has a winding up order made, or (except for the purpose of amalgamation or reconstruction) a resolution for voluntary winding up passed; 

37.5.4 where the Provider has a provisional liquidator, receiver, or manager of its business or undertaking duly appointed;

37.5.5  where the Provider has possession taken, by or on behalf of the holders of any debentures secured by a floating charge, or any property comprised in, or subject to, the floating charge;

37.5.6 where the Provider is in circumstances which entitle the Court or a creditor to appoint, or have appointed, a receiver, a manager, or administrative receiver, or which entitle the Court to make a winding up order.

37.6
The termination of the Contract shall not affect liability for any payments due to either Party before the termination date.

37.7
Termination of the Contract shall not prejudice the rights of either Party or any Child that have arisen on or before the date of termination. 

38.
Force Majeure 
38.1 The Provider and the Purchaser will be released from their respective obligations in the event of national emergency, war, prohibitive Government regulation or any other cause beyond the reasonable control of the parties or either of them that renders the performance of the Contract impossible.

38.2 For the avoidance of doubt, it is hereby expressly agreed that industrial relations difficulties, and failure to provide adequate premises, equipment, materials, consumables, and or staff or similar matters, which a prudent and diligent Provider could have avoided with the application of reasonable foresight, are not to be considered as events of Force Majeure.

39.
Severability
39.1 In the event that any term, condition, provision or clause of this Contract shall be nullified or made void by any statute, regulation or order or by the decision or order of any court having jurisdiction, the remaining terms and conditions and provisions shall remain in full force and effect.

39.2 If any term, condition or provision contained in this Contract shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality or enforceability of the remaining parts of this Contract

40.
Transfer of Undertaking 

40.1
Where reasonably requested to do so either Party shall provide all relevant and up to date information in connection with the TUPE Regulations as the requesting Party may require. 
40.2
The Party providing information under Clause 40.1 shall not unreasonably withhold or delay the provision of information requested and shall not knowingly do or omit to do anything that may adversely affect an orderly transfer of responsibility for provision of the Services.
40.3
The Provider shall indemnify the Purchaser and/or any successor provider against all reasonable costs, expenses and liabilities incurred as a result of any claim made by any employee of the Provider transferred under TUPE in relation to the expiry or termination of this Contract or any IPA in respect of his/her employment with the Provider, or any breach of TUPE Regulations by the Provider, provided that the Provider shall in any such case be given the opportunity at its own cost to defend or settle any such claim.

40.4
Where the expiry or termination of this Contract or any IPA results in any transfer of any employee of the Provider (or any sub-contractor of the Provider), the Purchaser shall as a condition of the contract in respect of the successor service procure an indemnity from the successor provider against all reasonable costs, expenses and liabilities incurred as a result of any claim made by any such employee in respect of his/her employment with the successor provider, or any breach of TUPE Regulations by the successor provider, provided that the successor provider shall in any such case be given the opportunity at its own cost to defend or settle any such claim.

41. Change of ownership

41.1
In the event of a proposed change of ownership or management of the Service Provider to another organisation or person, the Service Provider shall inform the Service Purchaser at the earliest opportunity. Prior to entering into any formal agreement with a new owner or manager, the Service Provider shall ensure that the Service Purchaser is notified of the proposed change of ownership or management.  In the event that there is a change in the management or ownership of the Service Provider, the Service Provider shall ensure that any agreement with the new owners or managers incorporates a term requiring a Deed of Novation to be prepared and executed at no expense to the Service Purchaser. Where a change of ownership is proposed or has occurred, the Purchaser has the right to terminate this contract and any IPA’s with immediate effect. 
42. Freedom of Information 

42.1 The Provider and the Purchaser shall co-operate in all respects so as to ensure compliance with the FOIA.
42.2 The Provider shall respond in a timely manner to a request from the Purchaser for such information required in order to enable the Purchaser to respond to the FOIA request within the time for compliance set out in Section 10 of the FOIA.
42.3 Subject to the operation of the exemptions specified in the FOIA, the Purchaser shall have the right to disclose information relating to this Contract and the Provider.

43.
Governing Law  

43.1
The Contract shall be governed, interpreted and enforced according to the law of England and Wales.

I.
Signatures of Agreeing Parties to the Contract

	1. 
Duly Authorised Signatory on behalf of the Provider

	Signed by: (please print name)

	     
	

	Designation: (please print)

	     
	

	Signature:
	
	Dated:     

	     
	
	     

	In the presence of: (please print name)
	

	     
	

	Designation: (please print)

	     
	

	Signature:
	
	Dated:     

	     
	
	     

	

	2. 
Duly Authorised Signatory on behalf of the Purchaser

	Signed by: (please print name)

	     
	

	Designation: (please print)

	     
	

	Signature:
	
	Dated:     

	     
	
	     

	In the presence of: (please print name)
	

	     
	

	Designation: (please print)

	     
	

	Signature:
	
	Dated:     
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